
 Belmont Village Encinitas-by-the-Sea Project  
City of Encinitas Draft Environmental Impact Report 

 

Tribal Cultural Resources 3.9-1 April 2020 

 

This section addresses potential tribal cultural resource impacts that may result from construction 
and/or operation of the Proposed Project. The following discussion addresses the existing conditions 
in the project area, identifies applicable regulations, identifies and analyzes environmental impacts, 
and recommends measures to reduce or avoid adverse impacts anticipated from implementation of 
the project, as applicable.  

The analysis in this section is based on the Phase I Cultural Resources Study prepared by Brian F. 
Smith and Associates, Inc. (2018). The Phase I Cultural Report was peer reviewed by BRG 
Consulting, Inc. and is included as Appendix E-1.  

During the scoping period for the Project, a scoping meeting was conducted, and written comments 
were received from agencies and the public. The following issues related to cultural resources and 
Native American Tribal Consultations were raised by the Native American Heritage Commission 
and are addressed in this section: 

• AB 52 applies to any project for which a NOP, a notice of negative declaration, or a mitigated 
negative declaration is filed on or after July 1, 2015. 

• NAHC recommends that lead agencies consult with California Native American Tribes that are 
traditionally and culturally affiliated with the geographic area of the Project. 

• Both SB 18 and AB 52 have tribal consultation requirements. 

• NAHC provided recommendations for Cultural Resource Assessments. 

Because the Project does not include a General Plan Amendment, compliance with SB-18 is not 
applicable. Tribal consultations, pursuant to SB-18 are not required and are not addressed in this 
EIR. 

3.9.1. Existing Conditions  

Refer to Section 3.4 Cultural Resources of this Draft EIR for history and background of the Project 
site. The cultures that have been identified in the general vicinity of the project area include the 
Paleo Indian Period manifestation of the San Dieguito Complex, the Early Archaic Period 
represented by the La Jolla Complex, and the Late Prehistoric Period represented by the Kumeyaay 
Indians. Following the Hispanic intrusion into the region, the Presidio of San Diego, the Mission 
San Diego de Alcalá, and the Pueblo of San Diego were established. 
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3.9.2. Regulatory Framework 

Federal  

United States Code, Title 25, Sections 3001 et seq.  

The Native American Graves Protection and Repatriation Act is a federal law passed in 1990 that 
provides a process for museums and federal agencies to return certain Native American cultural 
items, such as human remains, funerary objects, sacred objects, or objects of cultural patrimony, to 
lineal descendants and culturally affiliated Indian tribes. 

State 

Assembly Bill 52 

The Native American Historic Resource Protection Act (AB 52) took effect July 1, 2015 and 
incorporates tribal consultation and analysis of impacts to Tribal Cultural Resources (TCRs) into 
the CEQA process. It requires TCRs to be analyzed like any other CEQA topic and establishes a 
consultation process for lead agencies and California tribes. Projects that require a Notice of 
Preparation (NOP) of an EIR or Notice of Intent to adopt an ND or MND are subject to AB 52. A 
significant impact on a TCR is considered a significant environmental impact and requires feasible 
mitigation measures. 

AB 52 adds tribal cultural resources to the categories of cultural resources in CEQA, which had 
formerly been limited to historic, archaeological, and paleontological resources. TCRs must have 
certain characteristics: 

1) Sites, features, places, cultural landscapes (must be geographically defined), sacred 
places, and objects with cultural value to a California Native American tribe that are 
either included or determined to be eligible for inclusion in the California Register of 
Historic Resources or included in a local register of historical resources. (Public 
Resources Code [PRC] § 21074[a][1]) 

2) The lead agency, supported by substantial evidence, chooses to treat the resource as a 
TCR. (PRC § 21074[a][2]) 

The first category requires that the TCR qualify as a historical resource according to PRC Section 
5024.1. The second category gives the lead agency discretion to qualify that resource—under the 
conditions that it support its determination with substantial evidence and consider the resource’s 
significance to a California tribe. The following is a brief outline of the process. (PRC §§ 
21080.3.1-3.3) 
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1) A California Native American tribe asks agencies in the geographic area with which it is 
traditionally and culturally affiliated to be notified about projects. Tribes must ask in 
writing. 

2) Within 14 days of deciding to undertake a project or determining that a project 
application is complete, the lead agency must provide formal written notification to all 
tribes who have requested it. 

3) A tribe must respond within 30 days of receiving the notification if it wishes to engage 
in consultation. 

4) The lead agency must initiate consultation within 30 days of receiving the request from 
the tribe. 

5) Consultation concludes when both parties have agreed on measures to mitigate or avoid 
a significant effect to a TCR, or a party, after a reasonable effort in good faith, decides 
that mutual agreement cannot be reached. 

6) Regardless of the outcome of consultation, the CEQA document must disclose 
significant impacts on TCRs and discuss feasible alternatives or mitigation that avoid or 
lessen the impact. 

Native American Historic Resource Protection Act 

Public Resources Code Sections 5097 et seq. codify the procedures to be followed in the event of 
the unexpected discovery of human remains on nonfederal public lands. Section 5097.9 states that 
no public agency or private party on public property shall “interfere with the free expression or 
exercise of Native American Religion.” The code further states that: 

No such agency or party [shall] cause severe or irreparable damage to any Native 
American sanctified cemetery, place of worship, religious or ceremonial site, or 
sacred shrine… except on a clear and convincing showing that the public interest and 
necessity so require. County and city lands are exempt from this provision, expect 
for parklands larger than 100 acres. 

California Health and Safety Code 

California Health and Safety Code, Section 7050.5 requires that if human remains are discovered in 
the project site, disturbance of the site shall halt and remain halted until the coroner has conducted 
an investigation into the circumstances, manner, and cause of any death, and the recommendations 
concerning the treatment and disposition of the human remains have been made to the person 
responsible for the excavation, or to his or her authorized representative. If the coroner determines 
that the remains are not subject to his or her authority and recognizes or has reason to believe the 
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human remains are those of a Native American, he or she shall contact, by telephone within 24 
hours, the Native American Heritage Commission. 

3.9.3. Thresholds for Determination of Significance 

This section lists the thresholds used to conclude whether a tribal cultural resource impact would be 
significant.  

Guidelines for Determination of Significance  

A project would be considered to have a significant impact if it would:  

1) Would the project cause a substantial adverse change in the significance of a tribal cultural 
resource, defined in Public Resources Code section 21074 as either a site, feature, place, 
cultural landscape that is geographically defined in terms of the size and scope of the 
landscape, sacred place, or object with cultural value to a California Native American tribe, 
and that is:  

a) Listed or eligible for listing in the California Register of Historical Resources, or in a 
local register of historical resources as defined in Public Resources Code section 
5020.1(k). 

b) A resource determined by the lead agency, in its discretion and supported by substantial 
evidence, to be significant pursuant to criteria set forth in subdivision (c) of Public 
Resources Code Section 5024.1. In applying the criteria set forth in subdivision (c) of 
Public Resources Code Section 5024.1, the lead agency shall consider the significance 
of the resource to a California Native American tribe. 

3.9.4. Analysis of Project Effects and Significance Determination 

Impact 3.9-1: Project would cause a substantial adverse change in the significance of a Tribal 
Cultural Resource that is listed or eligible for listing in the California Register of 
Historical Resources, or in a local register of historical resources as defined in Public 
Resources Code section 5020.1(k). 

No sacred lands have been identified on the Project site by the NAHC or a California Native 
American Indian tribe, and no objects with cultural value to a Native American Indian tribe have 
been identified on the Project site. Additionally, the Project site is previously disturbed from current 
agricultural use. 

According to the Cultural Resources Study (Appendix E-1), the Project site is not currently listed 
on historic resource lists/databases, including the National Register of Historic Places, California 
State Historical Landmarks, California Points of Historical Interest, and California Register of 
Historic Resources. 
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A Scared Lands File (SLF) search was requested of NAHC and a response was received on August 
13, 2018. The results of the SLF yielded negative results. The NAHC provided a list of twenty-eight 
(28) Native American tribes to obtain information regarding cultural resources. Brian F. Smith and 
Associates, Inc. submitted the notification letters to all Native American individuals and 
organizations provided on the NAHC AB 52 Notification List on August 21, 2018. Only one 
response was received from the Agua Caliente Band of Cahuilla Indians. The letter stated that the 
Project is not located within the Tribe’s Traditional Use Area and they differed to other tribes in the 
area.  

In accordance with the requirements of PRC Section 21080.3.1, on October 3, 2019 the City of 
Encinitas notified the San Luis Rey Band of Mission Indians, which is the local tribe that is 
traditionally and culturally affiliated with the project area. The San Luis Rey Band of 
Mission Indians responded within the 30-day formal notification period requesting consultation and 
a copy of the confidential appendices to the Phase I Cultural Resources Report (Appendix E-1) was 
provided to Cami Mojado at the San Luis Rey Band of Mission Indians. A consultation meeting 
with the City occurred on December 17, 2019.  

The San Luis Rey Band of Mission Indians did not inform the City of any tribal cultural resources 
within the project area; but did review and provide recommendations for appropriate mitigation 
measures. Per the mutual agreement of the City and the tribe, formal consultation was concluded on 
December 17, 2019. 

As a result of the consultation efforts, no known tribal cultural resources have been identified within 
the Project area. The Project would not result in a substantial adverse change in the significance of 
a tribal cultural resource listed or eligible for listing in the California Register of Historical 
Resources, or in a local register of historical resources as defined in Public Resources Code section 
5020.1(k), since no tribal cultural resources were identified within or immediately adjacent to the 
Project site. No impacts to known tribal cultural resources would occur.  

Impact 3.9-2: Project would cause a substantial adverse change in the significance of a Tribal 
Cultural Resource determined by the lead agency to be significant pursuant to 
criteria set forth in subdivision (c) of Public Resources Code Section 5024.1.  

Based on coordination to date, Native American representatives have not provided information 
indicating there are resources that are significant to a California Native American tribe or otherwise 
qualify as Tribal Cultural Resources, as defined in Public Resources Code Section 5024.1. 
Notwithstanding the current lack of evidence of the known resources on the Project site, it is 
considered sensitive for potential TCRs (buried cultural resources and/or subsurface deposits). 
Therefore, there is the potential for inadvertent discovery of TCRs that could be impacted by project 
implementation due to the existing conditions, anticipated grading activities and proposed 
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excavation depths. Therefore, there is the potential for inadvertent discovery of a resource that could 
be impacted by project implementation. Impacts would be considered potentially significant. 

3.9.5. Mitigation Measure(s) 

Implementation of Mitigation Measures MM CUL-1 through MM CUL-8 would reduce potentially 
significant impacts to TCRs to below a level of significance. 

Level of Significance After Mitigation 

Less than significant. 

3.9.6. Cumulative Impact Analysis 

Other development projects in the region as shown in Table 2-5, Potential Cumulative Projects 
would also involve ground disturbances and thus could disturb surface or buried TCRs. Without 
proper mitigation, the cumulative effects of these types of development projects on cultural 
resources could be significant.  

The Project and cumulative study area for TCRs is the geographic area of any tribe requesting 
consultation under AB 52. For this project, the cumulative area is the geographic area with which 
the San Luis Rey Band of Mission Indians are traditionally and culturally affiliated. Cumulative 
impacts to TCRs would occur when the impacts of the proposed Project, in conjunction with 
potential cumulative projects listed on Table 2-5, result in multiple and/or cumulative impacts to 
TCRs. A total of 58 prehistoric resources have been recorded on the Project site or within a one-
mile radius of the site, and no sacred sites are documented on or adjacent to the Project site, and 
therefore the likelihood of discovering tribal cultural resources is very low. However, it is possible 
that TCRs could be present within the traditional lands, and the City of Encinitas and other lead 
agencies are required to notify and potentially consult with the San Luis Rey Band of Mission 
Indians under AB 52. Implementation of Mitigation Measures MM CU-1 through MM CU-8 would 
ensure that any tribal cultural resources discovered during excavation would be handled 
appropriately. In consideration of these factors, the project’s contribution to cumulative TCR 
impacts is less than significant, and therefore project impacts would not be cumulatively 
considerable. 

 


